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PART 3—EXPLANATION FOR PROPOSEDAMENDMENT

Provide a brief description of the following:

* The reason for the proposed amendment and the trapabelESO-administered markeifsthe
amendment is not made.

» Alternative solutions considered.

* The proposed amendment, how the amendment addtess@sove reason and impact of the
proposed amendment on lEESO-administered markets

Summary

This amendment proposes changes to the disputietieaanarket rules (Chapter 3, section 2) to
encourage and facilitate resolution of disputesufh good faith negotiation and improve
administrative efficiency and flexibility of the gress. The need for these proposed changes was
identified through experience gained in resolvirgpdtes using the existing provisions.

The substantive changes include:

* Requiring the applicant to serve a notice of dispartor to the applicant and respondent engaging
in good faith negotiations;

* Requiring good faith negotiations in all disputes;
» Allowing the parties to conduct good faith negatias in any manner they so agree;

» Allowing the parties to dispense with, supplemantary the application of the dispute resolutio
provisions on mutual consent; and

=}

» Granting the secretary of the dispute resolutiamepthe explicit authority to dispense with,
supplement or vary the application of all or anyt péthe dispute resolution process for a specific
dispute once a notice of dispute has been filed thie secretary. This authority would lapse once
a mediator or arbitrator is appointed in respechaf dispute.

Background

The market rule dispute resolution provisions applgisputes between a market participant and th
IESO and may also be used in disputes between t@akécipants where agreed to by the parties.
The existing provisions prescribe a sequence ofl gaith negotiations, exchange of a notice of
dispute, response and any cross claim, mediatimhagbitration.

D

Since market opening, there have been 25 noticdispfites filed, all regarding disputes between the
IESO and market participants. To the knowledgédeflESO, the dispute resolution provisions have
not been used for any disputes between marketipamits. None of the disputes involving the IESC
have proceeded to mediation or arbitration.

While the existing process has proven to be sufuldagesolving disputes without the need for
mediation or arbitration, experience has demoreirttat the process should be modified to further
encourage and facilitate settlement through goitld feegotiation and to improve administrative
efficiency and flexibility.
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PART 3—EXPLANATION FOR PROPOSEDAMENDMENT

Discussion

The IESO has identified the following areas in vihimprovements can be made.
1. Improving the Effectiveness of Good Faith Negaiiati

a) Timing

Under the existing market rules (section 2.4.1pdyfaith negotiations must take place before the
applicant files a notice of dispute. In the IES@&%perience, many applicants have not fully devedope
their position before the notice of dispute is pirgl and a respondent may not understand the true
nature of a dispute without receiving a notice ispdte outlining the applicant’s case. In additithe
rigid timelines for the exchange of documents cac®tice of dispute has been served and filed can
effectively preclude the parties from engagingégatiations once the proceeding has commenced,

It is proposed to delete sections 2.4.1 and addsaetion 2.5.3A that would require parties to emgag
in good faith negotiations after a notice of digphas been served. Consistent with section 2.6vt, n
section 2.5.3A would require each person who iaréyfo a dispute to designate an individual wié ¢
authority to negotiate the matter in dispute.

New section 2.5.3A would also require parties tdigi@ate in good faith negotiations for a minimun
of 30 days. Requiring a minimum time for negotiaiGerves as a “cooling off” period and provides
the parties with ample time to engage in negotiatidhe intent is to encourage the parties to naake
good faith attempt to resolve the dispute througdotiations before expending the money and
resources needed for mediation or arbitration.

The effectiveness of negotiations can also be ingady clarifying that communications made in the
course of negotiations are confidential and nojexitio voluntary disclosure in any subsequent
proceeding — see proposed new section 2.5.3B.riéans that parties are not allowed to disclose any
communications unless ordered to do so by a couribwnal, etc.

Where applicable, the summaries of the notice gfutie, the response, and response to a cross claim
would only be published once an arbitrator was aypd. This would eliminate any concerns about
public disclosure during the period of good faidgatiation thereby enabling parties to negotiage th
matter in any way they see fit.

b) Expanding the Requirement

Currently, section 2.4.3 exempts certain typesggutes from the requirement to negotiate in good
faith. Since market opening, approximately 80%hefdisputes filed with the IESO have fallen into
one of the categories listed in section 2.4.3.dailifate good faith negotiations, a practice has
developed whereby the applicant serves the IES® awtotice of dispute and files such notice with th
secretary of the dispute resolution panel. Withdbnsent of the parties, the secretary delays the
appointment of a mediator or arbitrator so as terekthe timelines for the parties to engage indgoo
faith negotiations. Using this practice, all oé thisputes filed have been settled without respittin
mediation or arbitration.

Therefore, it is proposed to delete section 2.4.that good faith negotiations are required in all
disputes.

Section 2.6.1A currently exempts certain typesigihutes from the requirement to conduct mediation
before proceeding to arbitration. It is proposedrmend section 2.6.1A to clarify that the parties
involved in such disputes may engage in mediafitimely so agree. This amendment is consistent with
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PART 3—EXPLANATION FOR PROPOSEDAMENDMENT

the overall goal of facilitating resolution of &lpes of disputes through negotiation.

2. Improving Administrative Efficiency

To facilitate good faith negotiations, a practies ldeveloped whereby the applicant serves the IESO
with a notice of dispute and files such notice with secretary of the dispute resolution panelh\ie
consent of the parties, the secretary delays theiajment of a mediator or arbitrator so as to mote
the timelines for the parties to engage in gooih faggotiations.

As a result of this practice, the secretary isently involved prematurely because under section
2.5.1A, the notice of dispute must be filed witk gecretary to preserve the limitation periods in
certain cases. A limitation period sets the lagéan which an applicant can commence a proceeding
that relates to a particular dispute. It is proplageamend section 2.5.1A such that the limitation
periods are fulfilled by the service of the notifadispute on the respondent. The applicant woulg
be required to file the notice of dispute with Heeretary in the event that a dispute is not settle
through good faith negotiations — see 2.5.1 andsention 2.5.3C. This change would also have the
effect of eliminating the need for a notice of teration of negotiation so it is proposed to delete
section 2.4.2.

Currently section 2.5.3 requires the applicanhtdude a summary of the notice of dispute for
publication purposes when it is served on a respioind he negotiations described in proposed section
2.5.3A could result in a revision to the noticaddpute that would be filed with secretary in therg
that the dispute is not resolved through good fiaéifotiations. Therefore, it is proposed to move
section 2.5.3. to new section 2.5.3.C such thapglicant is not required to prepare a summarpef |
notice of dispute for publication until that notiokdispute is filed with the secretary.

The following amendments would be required to alpwed faith negotiations to take place after the
filing of a notice of dispute:

¢ Move sections 2.4.1A.1 and 2.4.1A.2 to new sectibBslA.4B and 2.5.1A.4C, respectively;
« Incorporate section 2.4.1A3 into section 2.5.1/AAq

« Delete section 2.5.1B since it is inconsistent \iliig proposed changes to section 2.5.1A.
3. Improving Flexibility

To provide parties with greater flexibility in rdgimg their disputes, the following amendment are
proposed:

» Allow the parties to conduct good faith negotiaiom any manner they so agree — see section
2.5.3B, and

» Allow the parties to dispense with, supplementam\certain aspects of the dispute resolution
provisions on mutual consent — see section 2.1.3.

Under the existing market rules, only the mediataarbitrator has the explicit and specific auttyotd
dispense with, supplement or vary the applicatioihe dispute resolution provisions. As stated a&hgv
a practice has evolved whereby the secretary, thltonsent of the parties, delays the appointiwier

—

Page 4 of 31 Public IMO-FORM-1087 v.11.0
REV-05-09



MR-00337-R00

PART 3—EXPLANATION FOR PROPOSEDAMENDMENT

a mediator or arbitrator so as to extend the timaslifor the parties to engage in good faith netjotis.

The explicit power to vary the dispute resolutiongess should be extended to the secretary of the
dispute resolution panel to ensure that the segrhts the authority to make an extension ordesrieef
a mediator or arbitrator is appointed. This autiyoiill be limited to the process for a particular
dispute and will lapse once a mediator or arbitreg@ppointed in respect of that dispute — setmec
2.1.3. When a mediator or arbitrator is appointeey alone should have the authority to dispense
with, supplement or vary the application of thepdi® resolution provisions because it is their
responsibility to manage the process once appointed

4. Other Administrative Amendments

» Amend section 2.1.2 to specify that proceduresligpute resolution may also be contained in the
applicable market manual.

* Amend section 2.1.4 and 2.5.4 to clarify that ret€ disputes are “filed” with the secretary (rathe
than “served”). Legal documents are served ongsat the dispute but filed with the secretary|as
an administrative matter.

» Delete section 2.2.3.13 because the referencedpt&h3, section 3A.1.5 is incorrect and the
intended reference (Chapter 2, section 3A.1.5pngér exists. Chapter 2, section 3A contained
provisions regarding “Transitional Market RuleshéBe provisions were removed from the market
rules effective July 1, 2006 under market rule asneentMR-00320-R01

» Delete section 2.4.4 because it is no longer nacgss a result of the proposal to move section
2.4.1A to new section 2.5.1A.

* Amend section 2.5.7 by removing sections that esfese section 2.4.1 since it is proposed that
section 2.4.1 be deleted.

» Delete section 2.5.8 because proposed changesttons2.1.3 would allow the secretary to vary
the process with respect to a particular disputgghvcould include rejecting the notice of dispute
if special circumstances or the public interestuinexy or with the consent of the parties to the
dispute.

* Amend section 2.9.2 to clarify that the any sumemdf the notice of dispute, the response, and
response to a crossclaim would only be publishe@ am arbitrator is appointed.

—

* Amend sections 2.5 through 2.7 such that the pianssrelated to crossclaims would also apply
counterclaims. The market rules regarding courdend are inconsistent and incomplete. The
rules currently include references to countercldimsome places (2.5.5.3, 2.5.6B.3, 2.5.6B.4,
2.7.10 and 2.7.11.2) but not in others (2.5.4,6A5.2.5.6B, 2.5.6B.2, 2.5.6C, 2.5.7, 2.5.9, 25.9.
2.6.2A, 2.6.2A.1, 2.6.2A.2, 2.7.1A, 2.7.1A.1 and.2A.2).From a procedural perspective,
crossclaims and counterclaims should be treatéteisame manner.

(0]
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PART 4 — PROPOSEDAMENDMENT

2.  Dispute Resolution

2.1 Interpretation and General Procedural Provision s

211 The provisions of this section 2 shall beialy construed to secure the most
expeditious, just and least expensive determinatioits merits of every
proceeding conducted hereunder.

21.2 Where no procedures are provided for ingbation 2-or the applicablenarket
manual,a mediatoror anarbitrator may do whatever is reasonably necessary and
permitted by law to enable the effective mediatomadjudication of any matter
before themediatoror thearbitrator.

2.1.3 The parties to a dispute may agree to dispense suthplement or vary the
application of all or any part of the provisionssefctions 2.5.3A to 2.A
mediatot-er anarbitrator or thesecretarymay, in the context of the resolution or
the attempted resolution ofsaecificdispute pursuant to this section 2, dispense
with, supplement or vary the application of allamry part of the provisions of
sections2:42.5.3Ato0 2.7, including as to any prescribed time pesjatispecial
circumstances or the public interest require, ahwhe consent of the parties to
the disputeThesecretary’sauthority to dispense with, supplement or vary the
application of all or any part of the provisionssefctions 2.5.3A to 2.7 lapses
with respect to a particular dispute onamediatoror arbitrator is appointed in
respect of that dispute.

214 TheESOshall from time to timg@ublishand notifymarket participantof the
addresser-serviceof thesecretaryfor filing purposes

2.1.5 Unless otherwise specified in this secti@n @therwise directed by tlsecretary
amediatoror anarbitrator, only one copy of any document is required to be
served or filed.

2.1.6 The following provisions of th&rbitration Act, 1991do not apply to any
proceeding conducted under this section:

2.16.1 subsection 10(1)(b);
2.1.6.2  subsection 13(1)2;
2.1.6.3 subsection 23(1);

2.1.6.4  section 24;
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2.1.6.5  subsections 25(3) to 25(5);
2.1.6.6  sections 34, 37, 39, 45, 48 and 53,
2.1.6.7  subsections 54(5) and 54(6); and

2.1.6.8  sections 55 and 56, insofar as they mapb&cable to the fees
payable to an arbitrator and to the extent thah $ees have been
approved by th®ntario EnergyBoard

2.2 Application

2.2.1 Subject to sections 2.2.3 and 3.8 and tacse8t8.1 of Chapter 2, the dispute
resolution regime provided for in this section 2lsapply to:

22.1.1 any dispute between tiEESOand anymarket participanwhich arises
under themarket rulesincluding with respect to any alleged violation
or breach thereof, whether or not specifically tifesd in themarket
rulesas a dispute to which this section 2 applies;

22.1.2 any denial by tHESOof authorization to any person to participate in
thelESO-administered markets to cause or permit electricity to be
conveyed into, out of or through tHeSO-controlled grigas to the
denial of such authorization;

22.13 an application bygeneratorfor compensation pursuant to
section 6.7.5 of Chapter 5 in respect obatagerejected by the
IESQ

2214 aeviewable decisian

2215 a request byraarket participanfor asettlement statement re-
calculationpursuant to section 6.8.2A or section 6.8.9 ofgiér9;

2.2.1.6  adispute referred to in section 6.8.2Bemtion 6.8.9 of Chapter 9
with respect to which settlement statement re-calculatismot
requested;

2.2.1.7 any dispute between iSO, on the one hand, and amarket
participant commissioning participantonnection applicanbr
metering service provideon the other hand, pursuant to the terms of
any agreement or contract referred to in theaeket ruleor in any
policy, guideline or other document referred teéction 7.7 of
Chapter 1 or angnarket manualunless in respect of a given dispute
the agreement or contract or tleenceof a party to the dispute either
provides for an alternative dispute resolution nagtsm or provides
that the dispute resolution regime provided in fastion 2 shall not
be applicable;

IMO-FORM-1087 v.11.0 Public Page 7 of 31
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2.2.1.8 adispute betweemarket participantseferred to in section 2.1A.6A
of Chapter 9 in respect of the apportionmergroérgyassociated with
connection station serviand with site specific losses; and

2.2.1.9 thdESO’sdetermination under sections 3.2.5, 3.2.6, and 3P
Chapter 5 regarding the applicabilityretiability standards

2.2.2 The dispute resolution regime provided fathis section 2:

2.2.2.1  shall apply to a dispute betweesrket participantseferred to in
section 2.1A.6A of Chapter 9 and section 8.4.3 lodyder 5; and

2.2.2.2 may also apply to any other disputes betwesgrket participants
where all of themarket participantsvhich are party to the dispute
consent in writing to the application thereof.

2.2.2A  Amarket participanthat has, pursuant to section 2.2.2.2, consentdteto
application of the dispute resolution regime preddor in this section 2 may,
prior to the date on which trsecretarytakes the action referred to in section

2.6.2.1 or 2.6.2.2, as the case may be, withdrawoibsent in the event that a

respondento a crossclaim objects to the application of siegime.

2.2.3 The dispute resolution process providedrfdhis section 2 shall not apply to the
following:

2.2.3.1  applications by any person to reviemarket rule which applications
shall be governed by section 4;

2.2.3.2  disputes with respect to a proposan@ndor not toamendany
provision of themarket rules

2.2.3.3  disputes between tHiESOand amarket participantelating to the
guantum of the fees chargeable by#B80Oto themarket participant
to the extent that such fees have been approvéuel@yntario Energy
Board unless the dispute relates to the manner of ledion of the
fees payable by thmarket participanin any given case;

2.2.3.4 [Intentionally left blank]

2.2.35 disputes between tlESOand amarket participantelating to a
suspension ordessued by théESQ, which shall be governed by
sections 6.3.15 to 6.3.20, or téeamination ordelissued by théESQ
in respect of which an appeal may be filed with@reario Energy
Board pursuant to section 36 of thgectricity Act, 1998

2.2.3.6  disputes between tiESOand amarket participanto the extent that
thelicenceof thelESOor of the relevaniarket participanprovides
for an alternative dispute resolution mechanism;

Page 8 of 31 Public IMO-FORM-1087 v.11.0

REV-05-09



224

MR-00337-R00

2.2.3.7  disputes between tHiESOand amarket participantelating to the
standards, criteria or requirements establishealdtgndards authority
to the extent that an agreement with the relestartdards authority
provides for an alternative dispute resolution nagcém;

2.2.3.8 an award of arbitrator made pursuant to this section 2;

2.2.3.9 any dispute with respect to which theseket rulespther than this
section 2, provide for an alternative dispute neisoh mechanism;

2.2.3.10 any dispute with respect to which thesgket rulespther than this
section 2, provide for the non-application of th&pdte resolution
process provided for in this section 2; and

2.2.3.11 adecision of a panel of iIB0 Board

(a) granting or rejecting axemption applicatian

(b) respecting the terms and conditions oeéaemptionother than
with respect to the quantum of the costs payablhégxemption
applicantor one or morenarket participantgursuant to
Chapter 1, section 14.5;

(c) removing or amending axemptioror the terms and conditions
thereof, other than with respect to the quantuthefcosts referred
to in Chapter 1, section 14.5;

(d) approving or denying the transfer ofexemptionor

(e) respectingonfidential informatiorprovided to théESOas part of
or in respect of aexemption applicatiomcluding, without
limitation the disclosure thereof; and

2.2.3.12 when considering aremption applicationncluding for certainty a
reconsideration or transfer of aremptiona determination or
decision by a panel of tHESO Boardegarding the interpretation of
the provisions of angnarket ruleor any standard, policy or procedure
established by thEESOpursuant to thenarket rulesand

22313 s el le B Dppnene e lpndee ol ooo bl g

Leebpere les eproee e e o L Do o o 0]
3A-L5][Intentionally left blank — section deleted]

Subject to such rights of appeal or reviewnayg be prescribed applicable law,
an award of aarbitrator made pursuant to this section 2 is final and bigdin
the parties. Without limiting the generality oktforegoing, but subject to
sections 2.2.5 and 3.8 and to section 8.8.1 of th&p where any dispute of a
kind described in section 2.2.1 or 2.2.2 arises pitrties concerned shall comply
with the procedures set forth in this section 2b®tommencing a civil or other
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proceeding in relation to the dispute, including ot limited to the filing of an
appeal pursuant to subsection 36(1) ofEhextricity Act, 1998

2.2.5 Nothing in this section 2 shall prevent ay#r a dispute from making
application to a court of competent jurisdictiortie Province of Ontario for
urgent interlocutory or interim injunctive relief.

2.3 Continuing Obligations and Stay of Orders

2.3.1 Subject to section 2.3.3, where a disputeli®s the payment or recovery of
monetary amounts due under tharket rulesthe amount shall be due and
payable at the time specified for payment undenthget rulesnotwithstanding
initiation of the dispute resolution process.

2.3.2 Subject to section 2.3.3, initiation of thepdite resolution process referred to in
this section 2 does not stay implementation ofraleromade or a direction given
to amarket participanby thelESOpursuant to thenarket rules

2.3.3 Where a dispute in respect of which the despesolution process has been
initiated involves the payment of a financial pépanposed upon enarket
participantby thelESOunder section 6.2, the obligation of tnarket participant
to pay the financial penalty shall be stayed peptlre outcome of the dispute
resolution process.

2.4 Negetiation-[Intentionally left blank — section deleted]
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2.5 Neotice-of Dispute-and-Response—Notice of Dispute,
Negotiation and Response
251 Subjeetto-section2.5-1B[ lte complaining person (thapplicant) shall, within
the time specified in section 2.5.1A, serve a emithotice of the dispute (the
IMO-FORM-1087 v.11.0 Public
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“notlce of dlspufé on anyresponden&nd—shall—me—wm—theeeretapya—eep%ef

Anotice of disputshall befiledserved

2.5.1A.1 inthe case of an application referreshtsection 2.2.1.3, within 20
business daysf the date of receipt of notice by theneratorof
rejection by theESOof theoutagein respect of which compensation
is claimed pursuant to section 6.7.5 of Chapter 5;

2.5.1A.2 inthe case of a dispute that involvesvéewable decisioreferred to
in section 5.3.9 of Chapter 6, within BQsiness daysf the date of
receipt by themetering service providef notice of the revocation of
its registration by th&ESQ,

2.5.1A.3 inthe case of a request or dispute refeto in section 6.8.2A or
6.8.2B of Chapter 9, within the time specified &ttson 6.8.8 of
Chapter 9;

2.5.1A.4 inthe case of a dispute referred to atise 6.8.9 of Chapter 9, within
the time specified in section 6.8.10 of Chapter 9;

2.5.1A.4A in the case of a dispute referred toeiction 2.1A.6A of Chapter 9,
within 20 business daysf the date of receipt of the firstvoicethat
reflects the apportionment that is the subject-enatt the disputeand

2.5.1A.4B in the case of a dispute involving aneordlirection, instruction or
decision of theESQissued prior to January 1, 2004 not otherwise
addressed by subsections 2.5.1A.1 to 2.5.1A.4Aliwidix years of
the date of receipt of the order, direction, instiken or decision;

2.5.1A.4C in the case of a dispute involving aneordirection, instruction or
decision of theESQissued on or after January 1, 2004 not otherwise
addressed by subsections 2.5.1A.1 to 2.5.1A.4Ajimitiwo years of
the date of receipt of the order, direction, instikan or decision; and

2.5.1A.5 inanyall other casg within 20-business-dayst-the-date-ofreceiptof
the notice of termination of negotiation referredit section 2.4.2 to
which-the-disputerelatéle applicable limitation period set out in the
Limitations Act, 2002.

%@G&nd%eeﬁm%%halhm#&pp&te—weh@eaﬂenﬂntentlonanv left

blank — section deleted]
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25.2 Thenotice of disputshall be in such form as may be established biBE8©,
shall be signed by a person with authority to lhmelapplicantand shall specify,
in reasonable detail and to the best ofgpplicants knowledge:

2.5.2.1  the nature of and basis for the complaint;
2.5.2.2  thanarket ruledn issue;

2.5.2.3  the patrties to the dispute and the nana@pperson having
knowledge of or who may be directly affected by dmsgpute;

25.2.4 a concise summary of the facts underlyegdispute;
2.5.2.5 the relief sought and a summary of themgledor such relief; and

25.2.6 any documentation upon which &épplicantintends to rely in support
of its complaint.

2.5.3

for-publicationin-accordance-with-sectigh9-2-1[Intentionally left blank —

section deleted]

2.5.3A Upon service of motice of disputetheapplicantand therespondento anotice of
disputeshall make good faith efforts to negotiate for aimum period of thirty
days to resolve the dispute between them. Eadopevho is a party to a disput
shall, to this end, designate an individual witkhawity to negotiate the matter in
dispute and to participate in such negotiationlse parties to the dispute may
conduct the good faith negotiations in any manhey o agree.

D

2.5.3B Communications made in the course of netitisare confidential, are made
without prejudice and are not subject to volunt@isclosure in any subsequent
proceeding or to be voluntarily produced into enicefor any purpose other than
as reflected in a settlement agreement.

2.5.3C In the event that a dispute is not settieough good faith negotiations, a party
may file with thesecretaryon written notice served on each other patgopy
of thenaotice of disputeogether with proof of service of tm®tice of disputen
each other party. Theotice of disputshall be accompanied by a summary of the
notice of disputdor publicationin accordance with section 2.9.2.1.

254 Arespondenshall, within terbusiness daysf servieethe filing of anotice of
disputewith thesecretaryunder section 2.5.3@erve a written response (the
“respons® on theapplicantand on anyespondento acounterclaim or
crossclaim identified in theesponseand shall file with theecretarya copy of
theresponsetogether with proof of service of thesponsen theapplicantand
on any suchespondent

IMO-FORM-1087 v.11.0 Public Page 13 of 31
REV-05-09



2.5.5

2.5.6

2.5.6A

2.5.6B

MR-00337-R00

Theresponseshall be in such form as may be established big8€, shall be
signed by a person with authority to bind teepondenand shall specify, in
reasonable detail and to the best ofrtspondent’knowledge:

2551 the information referred to in sections25to 2.5.2.4, to the extent
that therespondentisagrees with the information relating thereto set
forth in thenotice of dispute

2.5.5.2 aconcisesponsdo the allegations made against tegpondentin
thenotice of dispute

2.5.5.3 the relief sought, a summary of the grodadsuch relief and, where
the relief sought includes a counterclaim or cri@éstagainst the
applicantor against any otheespondentthe information referred to
in sections 2.5.2.1 to0 2.5.2.4 as it pertains $jpedy to such
counterclaim or crossclaim; and

2554 any documentation upon which tegpondenintends to rely in
support of itgesponsgincluding as to any counterclaim or
crossclaim, and which was not identified by épplicant

Theresponseshall be accompanied by a summary ofrdsponsdor publication
in accordance with section 2.9.2.1.

Arespondento acounterclaim ocrossclaim shall, within tebusiness daysf
service of aesponser of a response acounterclaim ocrossclaim, serve a
written response to theunterclaim ocrossclaim on thapplicantand on any
otherrespondenand shall file with thesecretarya copy of the response to the
counterclaim ocrossclaim, together with proof of service of teeponse to the
counterclaim ocrossclaim on thapplicantand on any othaespondent
including arespondento acounterclaim ocrossclaim identified in the response
to thecounterclaim ocrossclaim.

The response to theunterclaim ocrossclaim shall be in such form as may be
established by thE=SQ, shall be signed by a person with authority talkiime
respondenand shall specify, in reasonable detail and td#st of the
respondent’knowledge:

2.5.6B.1 the information referred to in sectiors. 2.1 to 2.5.2.4, to the extent
that therespondentisagrees with the information relating thereto set
forth in theresponseontaining thecounterclaim ocrossclaim;

2.5.6B.2 a concise response to the allegations mgai@st theespondenin
theresponse&ontaining theeounterclaim ocrossclaim;

2.5.6B.3 the relief sought, a summary of the greuiod such relief and, where
the relief sought includes a counterclaim or asctzm against the
applicantor anotherespondentthe information referred to in sections
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2.5.2.1t0 2.5.2.4 as it pertains specificallydolscounterclaim or
crossclaim; and

2.5.6B.4 any documentation upon which tespondenintends to rely in
support of its response to tbeunterclaim ocrossclaim, including as |
to any counterclaim or crossclaim, and which wascentified by the
applicantor by therespondentvhoseresponseontains the
counterclaim ocrossclaim.

2.5.6C The response ta@aunterclaim ocrossclaim shall be accompanied by a summary
of the response fguublicationin accordance with section 2.9.2.1.

257 Subject to sectios5-8.1.3and 2.5.9, theecretaryshall reject and shall not
take any further actiowith respect to aotice of disputearesponseor a
response to a counterclaim or crossclaim that doesomply with the provisions
of this section 2.5.

of[Intentionally left blank — section deleted]

2.5.7.2

time-speecified-in-section2-4-1ntenti
deleted]

Where thesecretaryrejects anotice of disputearesponser a response to a
counterclaim ocrossclaim pursuant to this section 2.5.7 diberetaryshall so |
notify theapplicantand therespondentfiling the responseor the response to the
counterclaim ocrossclaim, as the case may be, and shall prowviemwreasons |

for the rejection.

2.5.8
; e
disputelintentionally left blank — section deleted]
259 Where theecretaryrejects aesponser a response to@unterclaim or
crossclaim pursuant to section 2.5.7:
2.5.9.1  such rejection shall be without prejudacéhe right of thepplicantor
therespondentvhoseresponsencludes thecounterclaim or |
crossclaim, as the case may be, to proceed withedwdution of the
dispute in accordance with section 2; and
2.5.9.2  where such rejection relates tegponsesection 2.6.1 shall not apply
to the dispute and thegplicantmay following receipt of the notice
referred to in section 2.5.7 request thatdberetarytake the action
referred to in section 2.7.1.
IMO-FORM-1087 v.11.0 Public Page 15 of 31
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Mediation

Subject to sections 2.6.1A and 2.6.1B, ntygara dispute may proceed to
arbitration of the dispute until such time as thedration process described in this
section 2.6 has been terminated in accordancesetition 2.6.14.

Absent agreement of the parti€getionsection2.6.1 shall not apply to:

2.6.1A.1 an application by generatorfor compensation pursuant to section
6.7.5 of Chapter 5 in respect of anmtagerejected by théESQ

2.6.1A.2 arequest byraarket participantor asettlement statement re-
calculationor other dispute referred to in section 6.8.2A,Z83or
6.8.9 of Chapter 9;

2.6.1A.3 adispute that involveseviewable decisioreferred to in section
5.3.9 of Chapter 6; or

2.6.1A.4 adispute referred to in section 2.5.9.2.

Where all of the parties to a dispute se@gthe parties may dispense with
mediation in respect of the dispute. In such a,dhseparties shall file with the
secretarya notice of intent to dispense with mediation inrstorm as may be
established by thEESQ

Subject to section 2.6.2A, within fikasiness daysf the filing of anotice of
disputein respect of an application to which section 28611applies or of the
earlier of the filing of aesponseor of the expiry of the time for filing @sponse
pursuant to section 2.5.4 in all other casess#ueetaryshall, provided that the
secretaryis satisfied that the dispute is one to whichisac2.2.1 or 2.2.2 applies
and that the dispute has not been resolved:

2.6.2.1 in the case of a dispute referred to itige2.6.1A, upon receipt of
the notice referred to in section 2.6.1B or upareigt of the request
referred to in section 2.5.9.2, take the actioemef to in section 2.7.1
or 2.7.1B, as the case may be; or

2.6.2.2 in any other case, assign one member afisipate resolution panel
who is independent of the parties to inquire imd act asnediatorin
respect of the dispute and shall advise the padidse dispute as to
the identity and address for service of thediator

Where thesecretaryis not satisfied that the dispute is one to wisiettion 2.2.1
or 2.2.2 applies, theecretaryshall so advise the parties.

Where aesponser a response to@unterclaim ocrossclaim contains a
counterclaim ocrossclaim against anothespondentthesecretaryshall not
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take the action referred to in section 2.6.2.1.6r22 until fivebusiness days
following:

2.6.2A.1 the filing of the response t@aunterclaim ocrossclaim in respect of
the lastcounterclaim ocrossclaim filed in the same dispute; or

2.6.2A.2 the expiry of the time for filing a resento acounterclaim or
crossclaim pursuant to section 2.5.6A in respethefast
counterclaim ocrossclaim filed in the same dispute,

whichever is the eatrlier.

2.6.3 Themediatorshall fix a date, time and place for the mediageasion, which date
shall be no more than seveusiness dayom the date of notice of his or her
appointment or such later date as may be agreedddy party to the dispute, and
shall attempt to assist the parties to resolve thispute. Thenediatormay
continue the mediation session at such times aamkplas thenediator
determines in an effort to assist the parties solkeng their dispute.

2.6.4 Each party shall send to the mediation sessr@presentative who has the
authority to bind the party.

2.6.5 Prior to participating in a mediation sesstbie parties must sign and file with the
secretaryan agreement that statements made at a mediasion are
confidential, are made without prejudice and aresabject to voluntary
disclosure in any subsequent proceeding or to hentarily produced into
evidence for any purpose.

2.6.6 Mediation sessions shall be private and thleadl be no stenographic record of
any mediation session. The parties and their reptasves may attend mediation
sessions. Other persons may attend only with thmipsion of all of the parties,
with the consent of thenediatorand upon such conditions including, but not
limited to, conditions relating to confidentialitygs themediatordetermines
appropriate.

2.6.7 Confidential informatiordisclosed to anediatorby the parties or by other
persons in the course of the mediation shall natibélged by themediator All
records, reports or other documents prepared éomdiation and received by a
mediatorwhile serving in that capacity shall be treated@sfidential unless all
of the parties to the dispute otherwise agree.

2.6.8 Themediatormay conduct joint and separate meetings with #reégs and make
oral and written recommendations for settlementdrRemendations for
settlement made, and views expressed bymibdiatorat such meetings or at a
mediation session are confidential and are noestltp voluntary disclosure in
any subsequent proceeding and are not voluntaribhetproduced into evidence
for any purpose.
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2.6.9 Themediatormay, with the consent of the parties, requestgamia employee,
officer or director of theESQ or a member of a panel established bylE&O, to
provide him or her with any information or docurnedidn which is not
confidential informatiorand which thenediatorconsiders relevant to the conduct
of the mediation, and theediatorshall provide any such information or
documentation to the parties in advance of the atieh session at which such
information or documentation is to be considered.

2.6.10 Thamediatormay, with the consent of the parties, requestgamia employee,
officer or director of theESQ, or a member of a panel established bylE®O to
provide him or her with any information or docunegian pertaining to a party to
the dispute which isonfidential informatiorand which thenediatorconsiders
relevant to the conduct of the mediation. Saghfidential informatiorshall not,
without the consent of the party to whom tomfidential informatiorrelates, be
disclosed by thenediatorto the other parties to the dispute.

2.6.11 Whenever he or she considers necessamydti@atormay, with the consent of
the parties and upon such conditions relating tdidentiality as thenediator
determines appropriate, obtain expert advice comugtechnical aspects of the
dispute. Arrangements for obtaining such advicdl leamade by thenediatoror
a party, as thenediatorshall determine.

2.6.12 If an agreement to resolve the disputeashed through mediation, it shall be
reduced to writing, signed by the parties and fileth thesecretary The terms of
the agreement shall be confidential, provided ifhat the case of a dispute
referred to in section 2.2.1, the agreement caneifstembodies or reflects an
element which, in the opinion of the Board of Digs of thelESQ, is an
important matter of public policy or interest hayiregard to the provisions of the
Electricity Act, 1998thelESOshallpublisha statement describing such
important matter of public policy or interest.

2.6.13 Themediatormay terminate the mediation by written noticeeshtination
whenever, in the judgement of theediator further efforts at mediation would
not contribute to a resolution of the dispute betwthe parties. Theediator
shall provide each party with a copy of the writtertice of termination and shall
file a copy of the notice of termination with teecretary in each case together
with a copy of any agreed statement of fact anofagsues referred to in section
2.6.15.

2.6.14 The mediation shall be terminated on thkeeanf:

2.6.14.1 the date of execution by the parties efatreement referred to in
section 2.6.12;

2.6.14.2 the date of the notice of terminationnref@ to in section 2.6.13; or
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2.6.14.3 the date that is tbasiness day®r such longer period as may be
agreed by each party to the dispute, from the ofatiee first mediation
session.

2.6.15 If the parties are unable to reach any ageeéto resolve the dispute on or prior
to the date referred to in section 2.6.14.2 orl2.8 they shall nonetheless make
good faith efforts to arrive at an agreed stateréfact and/or of issues relating
to the dispute.

2.6.16 If the parties are unable to reach any ageeéto resolve the dispute on or prior
to the date referred to in section 2.6.14.3 niegliatorshall issue a written notice
of termination unless thmediatorhas, prior to that date, issued the written notice
of termination referred to in section 2.6.13. Thediatorshall provide each party
with a copy of the notice of termination issuedguant to this section 2.6.16,
together with a copy of any agreed statement dfdéad/or of issues referred to in
section 2.6.15, and file a copy of the foregointhwihesecretary

2.6.17 The parties are responsible for their owsicand legal expenses incurred in
respect of the mediation. The parties must beaalpatine costs of the mediation

2.6.18 Upon termination of the mediation, thediatorshall file with thesecretaryan
invoice containing an itemized statement of¢bsts of the mediationogether
with all bills and other supporting documentatiefating thereto.

2.6.19 Upon receipt of the invoice referred toentsn 2.6.18, theecretaryshall
provide a copy of the invoice to theSOand thdESOshall submit an invoice to
each of the parties to the mediation in respeth@f respective shares of the
costs of the mediatiofcach party shall, withiten business dayaf the date of
receipt of such invoice, pay to tHeSOthe amount owing thereunder. Such
invoice shall be considered to create an obligatioder themarket ruleso pay
the amount specified in the invoice and such ammay, without prejudice to
any other manner of recovery available at law,do®vered accordingly.

2.6.20 Where aediatordies, resigns or otherwise becomes incapabletwigaas
mediatorin respect of a dispute prior to termination @ thediation, the
secretaryshall assign another member of thepute resolution pangb inquire
into and act amediatorin respect of the dispute. With the consent ofptheties
to the mediation, the nemediatormay continue the mediation. In the absence of
such consent, thmediatorshall commence the mediation anew and the time
period prescribed in section 2.6.14.3 shall beredgd accordingly.

2.7 Arbitration

2.7.1 Subject to section 2.7.1A, within fibasiness daysf:
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2.7.1.1  the earlier of the filing ofrasponser of the expiry of the time for
filing a responsegursuant to section 2.5.4, where the dispute is@one
which section 2.6.1A.1, 2.6.1A.2 or 2.6.1A.3 apglie

2.7.1.1A the filing of the request referred to @ctson 2.5.9.2, where the dispute
is one to which that section applies;

2.7.1.2  the filing of a notice of intent to dispensith mediation pursuant to
section 2.6.1B, where the dispute is one to whielh $ection applies;
or

2.7.1.3 the filing of the notice of terminationegfed to in section 2.6.13 or
2.6.16, in any other case,

thesecretaryshall in accordance with tli@overnance and Structure By-law
provide the parties with a list of five names ofmieers of thalispute resolution
panelavailable to arbitrate the dispute. No person atted as aediatorin
respect of a dispute may be included on the lish@mbers available to arbitrate
the same dispute.

Where aesponser a response to@unterclaim ocrossclaim filed in respect of
a dispute to which section 2.6.1A applies contaiogunterclaim ocrossclaim
against anotheespondentthesecretaryshall not take the action referred to in
section 2.7.1.1 until fivbusiness day®llowing:

2.7.1A.1 the filing of the response t@aunterclaim ocrossclaim in respect of
the lastcounterclaim ocrossclaim filed in the dispute; or

2.7.1A.2 the expiry of the time for filing a resento acounterclaim or
crossclaim pursuant to section 2.5.6A in respethefast
counterclaim ocrossclaim filed in the dispute,

whichever is the eatrlier.

Within fivebusiness daysf the filing of anotice of disputén respect of an
application to which section 2.6.1A.1 applies, skeretaryshall in accordance
with theGovernance and Structure By-lgrovide theapplicantwith a list of

five names of members of thespute resolution panealvailable to determine the
amount of any compensation payable toapplicant Where thepplicantfails
to select ararbitrator within tenbusiness daysf receipt of such list, the
secretaryshall, in accordance with tl&overnance and Structure By-laappoint
one member of thdispute resolution panéb be thearbitrator in respect of the
application and shall by written notice so adviseapplicant Thearbitrator
shall be deemed to have been appointed as of teetlauch notice.

In the case of an application referred teeiction 2.7.1B:

2.7.1C.1 sections 2.7.2,2.7.8, 2.7.9, 2.7.10 an®2 shall not apply; and
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2.7.1C.2 all other sections of this section 2.7ldleread:

a. without regard to references teespondentand

b. by replacing all references to the word “paxty
word “applicant.

parties” with the

The parties shall make good faith effortagcee on the appointment of one of the
members named on the list referred to in secti@rlizs the arbitrator to hear the
dispute. Where the parties so agree, they shallriiten notice so advise the
secretary Such member shall be thebitrator for purposes of the resolution of
the dispute and shall be deemed to have been dpgdaia of the date of such
notice.

[Intentionally left blank]
[Intentionally left blank]

Where the parties to a dispute have failegkblect ararbitrator within ten
business daysf receipt of the list referred to in section 2,thesecretaryshall,

in accordance with théovernance and Structure By-laappoint one member of
thedispute resolution panéb be thearbitrator in respect of the dispute and shall
by written notice so advise the parties. Hhnleitrator shall be deemed to have
been appointed as of the date of such notice.

Anarbitrator shall be independent of the parties and shallnagartially. An
arbitrator who is or becomes aware of circumstances that mvayrge to a
reasonable apprehension of bias shall promptlyatisdthem to theecretaryand
the parties.

Anapplicantshall, within thirty days of the appointment oétirbitrator, serve

on anyrespondentand file with thearbitrator, a written statement containing its
submissions on each issue in dispute. At the sam®e theapplicantshall serve
and file a list of all documents which it intendsfile at the arbitration, copies of
all such documents, and a list of witnesses interdée called or to provide
written evidence-in-chief at the hearing of theitaaltion together with a concise
written summary of the anticipated evidence of eaithess. Thapplicantmust
indicate if it will be represented by legal counsesome other representative and
provide such person’s name and address for service.

Arespondenshall, within thirty days of the date of receipttb&applicant’s
materials referred to in section 2.7.7, serve oagplicantand on any other
respondentand file with thearbitrator, a written statement containing its
submissions on each issue in dispute. At the sam®s therespondenshall serve
and file a list of all documents which it intendsfile at the arbitration, copies of
all such documents, and a list of witnesses interdée called or to provide
written evidence-in-chief at the hearing of theitaaltion together with a concise
written summary of the anticipated evidence of eathess. Arespondenmust
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indicate if it will be represented by legal counsesome other representative and
provide such person’s name and address for service.

2.7.9 Theapplicantmay, within ten days of receipt of thespondent’snaterials
referred to in section 2.7.8, serve and file wnitteply submissions.

2.7.10 Where aespondenhas made a counterclaim or a crossclaim in hiseor
responsetherespondenshall, for purposes of the application of sectidns7 to
2.7.9 and, where appropriate, of section 2.7.1%dsed as aapplicantand the
person against whom the counterclaim or the crasadhas been made shall be
treated as eespondentin respect of the counterclaim or crossclaim.

2.7.11 Thearbitrator shall fix a date, time and place for the hearirtp¥ang:

2.7.11.1 inthe case of an application referreith &ection 2.7.1B, the filing of
theapplicant’smaterials referred to in section 2.7.7; and

2.7.11.2 in all other cases, the service and fiihtherespondent’snaterials
referred to in section 2.7.8 or, where applicathle,materials of a
respondento the counterclaim or crossclaim referred to in
section 2.7.10, which date shall be no more thety siays from the
date of the service and filing referred to in s@ct.7.8 or, where
applicable, of the service and filing referrednaection 2.7.10,
whichever is the later, or such later date as neagdreed by each
party to the arbitration. Tharbitrator shall file with thesecretarya
notice of the date, time and place so fixed.

2.7.12 Amarket participantvho might be directly affected by the award of the
arbitrator in a dispute referred to in section 2.2.1 or 2R&hd, in the case of an
application referred to in section 2.7.1B or ofigpdte referred to in section
2.2.2.1, thdESQ may apply to tharbitrator, on notice to the parties, no less
than fivebusiness daygrior to the date of the hearing, for leave torvéae at
the hearing. Parties may make submissions on thlecapon for leave to
intervene. Tharbitrator may, in his or her sole discretion, grant leave to
intervene to anynarket participantvho demonstrates that it has an interest in the
subject matter of the arbitration and may be diyeaifected by the decision in
the arbitration, on such terms and subject to sigttis of participation as the
arbitrator considers reasonable.

2.7.13 The procedures governing the arbitratiofli fleadetermined by tharbitrator,
except as provided for herein and by sections Z2i@®5 (other than 25(3) to
25(5)) to 33, 36, 36 and 40 to 44 of #bitration Act, 1991

2.7.13.1 Inthe case of a dispute referred to atice 6.8.9 of Chapter 9, the
arbitrator shall dismiss thaotice of disput@nd take no further action
with respect to thaotice of disputéf the element of thénal
settlement statemetitat is the subject-matter of thetice of dispute
is identical to the same element in the correspuatieliminary
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settlement statemenhless thenarket participantdemonstrates that it
could not, with the exercise of due diligence, hiieel anotice of
disagreemenin respect of thapreliminary settlement statement

Nothing in writing shall be accepted in evide at the hearing nor any witness be
permitted to give evidence at the hearing, in lwatbes by or on behalf of an
applicantor arespondentexcept with leave of tharbitrator, unless the party has
complied with the requirements set forth in secBoh7 or 2.7.8, as the case may
be.

Any party to a dispute may apply to #nbitrator for, and thearbitrator may
order, such further and other production as theratbr sees fit, provided that the
arbitrator may not order the production by threarket surveillance paneir the
market assessment upitconfidential informatiorwhich relates to a person who
is not a party to the dispute. Evidence may be tddhby thearbitrator even if

not admissible as evidence in a court of law.

Thearbitrator may, with the consent of all parties, request anggmployee,
officer or director of theESQ or a member of a panel established bylE&O, to
provide him or her with any information or docurnedidn which is not
confidential informatiorand which thearbitrator considers relevant to the
conduct of the arbitration, and thebitrator shall provide any such information
or documentation to the parties in advance of treihg at which such
information or documentation is to be considered.

Thearbitrator may, with the consent of the parties, request amiagmployee,
officer or director of theESQ, or a member of a panel established bylE®O to
provide him or her with any information or docunegign pertaining to a party
which isconfidential informatiorand which tharbitrator considers relevant to
the conduct of the arbitration. Subject to secldhl, thearbitrator shall provide
any such information or documentation to the paitieadvance of the hearing at
which such information or documentation is to basidered.

Whenever he or she considers necessargthilieator may, upon such
conditions as to confidentiality as thebitrator determines appropriate and upon
notice to the parties, obtain expert advice coringrtechnical aspects of the
dispute. Arrangements for obtaining such advicdl fleamade by tharbitrator

or a party, as tharbitrator shall determine, provided that where such
arrangements are made by #wbitrator, thearbitrator shall provide to the
parties advance notice of the identity of the epdvisor.

At the hearing, trepplicantshall provide its case in chief, followed by the
respondenin response, and then thpplicantin reply.

Witnesses shall be examined under oathfiomation and shall be made
available for cross-examination. Nothing in thisteen 2.7.20 shall preclude the
arbitrator from dispensing with the oral examination-in-croéf witness
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provided that a written statement of the withessislence is provided in such
form as thearbitrator determines appropriate.

Subject to section 2.8.1, the arbitraticalldie open to the public and all
documents filed will form part of the public recavtithe proceedings.

Thearbitrator shall deliver his or her award in writing, with seas, within 30
days of completion of the hearing or within suchder period as may be agreed
by each party to the dispute.

Thearbitrator shall file a copy of his or her award with tbecretary

Where, in the case of a dispute referred section 2.2.1.1, tharbitrator
concludes that market participantas violated a provision of tmearket rules
thearbitrator may in his or her award impose such financial geslassess such
damages or make such further and other ordersextdins as tharbitrator
considers just and reasonable, provided that:

2.7.24.1 no financial penalty shall be imposed amaaket participanunless
thearbitrator determines that the breach of tharket rulescould
have been avoided by the exercise of due diligbgdbemarket
participantor that themarket participanticted intentionally; and

2.7.24.2 in fixing the amount of the penalty, #bitrator shall have regard to
the criteria set forth in section 6.6.7.

An award of tharbitrator under this section shall be deemed to be a deamsion
order of thdESOfor purposes of thmarket rulesand the application of the
appeal provisions of section 36 of thkectricity Act, 1998.

Where, in the case of a dispute referred section 2.2.1.1 tharbitrator
concludes that thEESOhas violated, misinterpreted or misapplietarket rule
thearbitrator may, subject to section 13 of Chapter 1 and toathgr provision
of thesemarket rulegertaining specifically to liability, assess sutdmages or
make such further and other orders or directiorth@arbitrator considers just
and reasonable. Without limiting the generalityha foregoing, where the
arbitrator determines that the breach, misinterpretation eapplication of a
market ruleby thelESOwas intentional or could have been avoided by the
exercise of due diligence by tHeSQ thearbitrator shall direct theESOto
comply with themarket rulesor to interpret or apply thearket rulesn a
particular manner. Any such direction may be inellith the summary referred to
in section 2.9.2.4.

Subject to section 13 of Chapter 1 anchtoather provision of thesmarket
rules pertaining specifically to liability, tharbitrator may, in the case of a
dispute referred to in section 2.2.1.2, 2.2.1.2.8r1.5, in addition to the orders
referred to in section 2.7.26, 2.7.27 or 2.7.23hascase may be, assess such
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damages or make such further and other ordergextiins as tharbitrator
considers just and reasonable.

2.7.26 Where a dispute referred to in section 2l2dlates to the terms and conditions
upon which thdESOhas authorized a person to participate inB&0O-
administered marketsr to cause or permit electricity to be conveydd,i
through or out of th&ESO-controlled gridthearbitrator may confirm the order
of thelESOor set aside the order of tHeSOand order théESOto authorize the
person to participate in tHESO-administered markets to cause or permit
electricity to be conveyed into, through or outte# IESO-controlled gricon such
other terms and conditions, if any, which #ibitrator determines are just and
reasonable. An award of tlaebitrator under this section 2.7.26 may include the
direction to thdESOreferred to in section 2.7.25 and shall be deeiméd a
decision or order of thEESOfor purposes of thmarket rulesand the application
of the appeal provisions of section 36 of Eiectricity Act, 1998

2.7.27 Thearbitrator may:

2.7.27.1 inthe case of a dispute referred toatige 2.2.1.2, confirm the order
of thelESOor set aside the order of tHeSOand order théESOto
authorize the person to participate in B8 O-administered markets
or to cause or permit electricity to be conveyedd,ithrough or out of
thelESO-controlled gridon such terms and conditions, if any, which
thearbitrator determines are just and reasonable;

2.7.27.2 inthe case of a dispute referred toatige 2.2.1.5, confirm that no
settlement statement re-calculatisrequired or order thiiESOto
effect asettlement statement re-calculatiar;

2.7.27.3 inthe case of a dispute referred toatiee 2.2.1.6, make such orders
or directions as tharbitrator considers just and reasonable,

and an award of tharbitrator under this section 2.7.27 may include the direction
to thelESOreferred to in section 2.7.25 and shall be deeimd® a decision or
order of thdESOfor purposes of thmarket rulesand the application of the
appeal provisions of section 36 of tBkectricity Act, 1998

2.7.28 In the case of an application referred teeiction 2.2.1.3, tharbitrator may
determine that no compensation is payable t@gpiicantor may order théESO
to pay compensation to tla@plicantin such amount and within such time as may
be fixed by tharbitrator in accordance with any applicable provisions of
section 6.7.5 of Chapter 5.

2.7.29 In the case of a dispute referred to inee@&.2.1.4:

2.7.29.1 where the dispute relates tortheewable decisioneferred to in
section 2.1.2 of Chapter 6, thebitrator may confirm the order of the
IESOor set aside the order of tHeESOand order théESOto
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authorize the person to participate in B8 O-administered markets

or to cause or permit electricity to be conveyed,ithrough or out of
thelESO-controlled gridn respect of the relevanbnnection poinbn
such terms and conditions, if any, which #bitrator determines are
just and reasonable, and such award oatbérator may include the
direction to thdESOreferred to in section 2.7.25 and shall be deemed
to be a decision or order of tHeSOfor purposes of thmarket rules

and the application of the appeal provisions ofiea@36 of the

Electricity Act, 1998

2.7.29.2 where the dispute relates torthaewable decisioneferred to in
section 5.3.9 of Chapter 6, thebitrator may confirm the order or
decision of thdESOor set aside the order or decision of tBBOand
order thd ESOto reinstate the registration of theetering service
provideron such terms and conditions, if any, whichdhatrator
determines are just and reasonable and the awaing axfbitrator may
include the direction to thiESOreferred to in section 2.7.25;

2.7.29.3 where the dispute relates tortheaewable decisioneferred to in
section 5.1.12 of Chapter 6, thgbitrator may confirm the order or
decision of thdESOor set aside the order or decision of ileB8Oand
order thdESOto register the person asmetering service providean
such terms and conditions, if any, which #ubitrator determines are
just and reasonable, and such award oatbérator may include the
direction to thdESOreferred to in section 2.7.25; or

2.7.29.4 where the dispute relates tortheewable decisioneferred to in
section 4.4.3 or 6.1.5 of Chapter 6, #ibitrator may confirm the
order or decision of thEESOor set aside the order or decision of the
IESOand order théESOto register thenetering installatioron such
terms and conditions, if any, which thgbitrator determines are just
and reasonable, and such award ofattietrator may include the
direction to thdESOreferred to in section 2.7.25.

2.7.29A Inthe case of a dispute referred to itiee@.2.21, tharbitrator may:

2.7.29A.1 determine an alternative apportionmenheénergyassociated with
connection station serviand with site specific losses amongst all
applicablemarket participantsand

2.7.29A.2 determine whether, and the extent to haay such alternative
apportionment should be applied, by means of pajgreanongst the
applicablemarket participantsto any period prior to the date on
which thelESOgives effect to the proportions filed pursuanteotsn
2.1A.6B of Chapter 9.
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2.7.29B In the case of a dispute referred to itiGe®.8.2A or section 6.8.9 of Chapter 9,
thearbitrator may, in considering whether to approve a requesa$ettiement
statement re-calculatigriake into account:

2.7.29B.1 the dollar amount that is the subjecttenatf the dispute;

2.7.29B.2 the time elapsed since the event thaeisubject-matter of the dispute
took place; and

2.7.29B.3 théESO’sability to perform such settlement statement re-
calculation

2.7.30 In the case of a dispute referred to inee&.2.2.2, tharbitrator may make
such award, including but not limited to an awardamages, as is just and
reasonable in the circumstances.

2.7.31 [Intentionally left blank]

2.7.32 Subject to section 2.7.32A, #mbitrator may make such award as to costs as he
or she determines just and reasonable provideddhkegpt in exceptional cases:

2.7.32.1 where in the context of a dispute refetoeid section 2.2.1 the award
consists of damages for breach of th&rket rulescosts, including the
costs of the arbitrationshall be awarded to the successful party;

2.7.32.2 where the award consists of the imposiigpenalties on enarket
participant costs, including theosts of the arbitrationshall be
awarded to théESQ and

2.7.32.3 where the award consists of the diredbahelESOto comply with
themarketrulesor to interpret or apply marketrule in a particular
manner pursuant to section 2.7.25, costs, inclutfiagosts of the
arbitration, shall be awarded to timearket participanseeking the
direction.

2.7.32A Where an award relates to an applicatiterned to in section 2.7.1B and:

2.7.32A.1 the award consists of a determinatiothlyarbitrator that the
applicantis not entitled to any compensation pursuant tt@eé.7.5
of Chapter 5; or

2.7.32A.2 no award as to costs is made pursuasgdion 2.7.32B,

theapplicantshall be responsible for his or her own costs agdllexpenses
associated with his or her participation in thateabion and, subject to any
determination of tharbitrator pursuant to section 2.7.33, shall beardbsts of
the arbitration
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2.7.32B  Where an award relates to an applicatiferned to in section 2.7.1B and the
award consists of a determination by #inbitrator that theapplicantis entitled to
compensation pursuant to section 6.7.5 of Chaptérearbitrator may
determine that some or all of:

2.7.32B.1 thapplicant’'scosts and legal expenses associated with his or her
participation in the arbitration; and

2.7.32B.2 thapplicant'sshare of theosts of the arbitration

be recovered by thepplicant Where tharbitrator makes such an award as to
costs, the amount of such recoverable costs shalald by theESOand
recovered by thEESOin the same manner as the compensation referried to
section 6.7.5 of Chapter 5.

2.7.33 A person who intervenes in an arbitraticalldbe responsible for his or her own
costs and legal expenses associated with his gudngcipation in the arbitration.
Thearbitrator may, in appropriate circumstances, require thahtmvenor bear
a portion of thecosts of the arbitration

2.7.34 An award of tharbitrator shall be enforceable in the manner provided in the
Arbitration Act, 1991

2.7.35 Where, in the case of a dispute referred section 2.2.1, the award consists of
the payment of monies to theSOor to amarket participantsuch award shall be
considered to create an obligation undemtagket rulego pay the amount stated
in the award and such amount may, without prejuticany other manner of
recovery available at law, be recovered accordirigkcept as may otherwise be
provided in the award, any monies payable purstoaah award shall be payable
within 30 days of the date of the award.

2.7.36 Failure to comply with an award ofabitrator in respect of a dispute referred
to in section 2.2.1 constitutes a breach ofntlaeket rules

2.7.37 Upon completion of an arbitration, drbitrator shall file the record of the
arbitration proceedings with ttsecretary Where such record contains
confidential informationn respect of which a claim for confidentialityshiaeen
confirmed by tharbitrator pursuant to section 2.8.1, tbhenfidential
information together with the stenographic record of angamerahearings
relating thereto, shall be sealed in an enveloparkyt marked
“CONFIDENTIAL” or otherwise identified as confidaat and protected from
disclosure prior to filing with theecretary

2.7.38 Upon completion of the arbitration, #ritrator shall file with thesecretaryan
invoice containing an itemized statement of¢hsts of the arbitrationtogether
with copies of all bills and other supporting do@ntation relating thereto.
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Upon receipt of the invoice referred toantson 2.7.38, theecretaryshall

submit a copy of the invoice to theSOand thd ESOshall submit an invoice to
each of the parties to the arbitration and, whpmieable, each intervenor, in
respect of their respective shares ofdbsts of the arbitrationEach such person
shall, within terbusiness daysf receipt of such invoice, pay to tHeSOthe
amount owing thereunder. Such invoice shall beidensd to create an
obligation under thenarket rulego pay the amount specified in the invoice and
such amount may, without prejudice to any othermeawf recovery available at
law, be recovered accordingly.

Where aarbitrator dies, resigns, is removed or otherwise becomegpaiia of
acting as amrbitrator in respect of a dispute prior to completion of the
arbitration, a replacement shall, with the consdrat| of the parties to the
arbitration, be selected by teecretaryfrom among the remaining members of
thedispute resolution panah accordance with théovernance and Structure By-
law. In the absence of such consent,deeretaryshall forthwith provide the
parties with a further list of five names of menwef thedispute resolution panel
available to fill the vacancy and the parties shake good faith efforts to agree
on the appointment of one of the members namdakeifigt as the replacement
arbitrator. Where the parties so agree, they shall so ativessecretary

[Intentionally left blank]

Where the parties have failed to selecpacemenarbitrator within ten
business daysf receipt of the list referred to in section 2(,.thesecretaryshall,
in accordance with théovernance and Structure By-laappoint one member of
thedispute resolution panéb be the replacemeatbitrator and shall by written
notice so advise the parties.

With the consent of the parties to the eatidn, once tharbitrator has been
replaced, tharbitrator may continue the arbitration. In the absence ohsuc
consent, the replacemearbitrator shall commence the arbitration anew.

Confidentiality

Any party may claim that a document, or infation contained in a document, to
be produced in the context of the arbitration dfspute isconfidential
information The party making such a claim shall provide ®dtbitrator in
writing the basis for its assertion. If the claifnconfidentiality is confirmed by
thearbitrator, having regard, where applicable, to the provisiohsection 5, the
arbitrator shall establish requirements for the protectiosumh document or
information as may be necessary to protect theidentiality and commercial
value of such document or information, includinguigements for disclosure of
same only to counsel and/or other independent adwiko has filed an
undertaking as to confidentiality satisfactoryhe arbitrator and for in camera
hearings at which only representatives of the dsnolb party and such counsel
and/or other independent advisor may be present.
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2.8.2 Members of thdispute resolution panahall enter into such confidentiality agreement as
may be required by the Board of Directors of tB8Q

2.9

29.1

2.9.1A

29.2

Record-Keeping and Publication

Subject to section 2.9.1A, thecretaryshall maintain a record of all dispute
resolution proceedings conducted under this seidtpon the completion of a
given dispute resolution proceeding, eeretaryshall transfer the record to the
IESQ addressed to the Chair of the Board of Direavbthie [IESOfor archiving.
The Chair shall be responsible for ensuring tHanakhsures are taken to prohibit
access by any other person to any portion of secbrd which may be sealed and
marked “CONFIDENTIAL” or otherwise identified asibg confidential, except
as may be required applicable lawor permitted by the provisions of section 5.

For the purposes of section 2.9.1, the deosfierred to therein shall not include
any record pertaining to or arising from the madrabf a dispute other than:

2.9.1A.1 the name and address for service of treopeappointed to act as the
mediatorin respect of the dispute;

2.9.1A.2 the agreement referred to in section 2.6.5
2.9.1A.3 the settlement agreement referred todtiee2.6.12;

2.9.1A.4 the notice of termination of mediationame&d to in section 2.6.13 or
2.6.16;

2.9.1A.5 the agreed statement of fact and/or issfesred to in section 2.6.13
or 2.6.16; and

2.9.1A.6 information and documentation pertainimghecosts of the
mediation including the invoice referred to in section 28&.

Thesecretaryshall arrange fopublicationby thelESOof the following:

2.9.2.1 the summaries referred to in sections 2.5.3C, 26d52.5.6C as may
be applicableipon the appointment of the arbitrator;
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2.9.2.2 notice of the appointment of abitrator and the address for service
of thearbitrator;

2.9.2.3 notice of the date, time and place fixedhiaring pursuant to
section 2.7.11; and

2.9.2.4  asummary of the award ofabitrator filed pursuant to
section 2.7.23, which may include the informatieguired by
section 2.7.25.

2.9.3 TheESOshallpublishthe fees payable to members of dspute resolution
panelinvolved in the resolution or the attempted resotubf a dispute pursuant
to this section 2, as such fees may from timenbe tbe fixed in accordance with
the provisions of th&overnance and Structure By-law

2.10  Audit

2.10.1 The activities of thdispute resolution panahall be audited in accordance with
procedures adopted from time to time by HBE8Q

PART 5—IESO BOARD DECISION RATIONALE

Insert Text Here
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